


Vol. 61 


CENTRAL LAW JOURNAL. 121 














wiibd 





é Central Law Journal. 


ST. LOUIS, MO., AUGUST 18, 1905. 





THE PRACTICE, IN THE COURTS OF APPEAL 
OF SOME STATES, OF JUDGES PASSING ON 
THEIR OWN OPINIONS IN CASES WHERE 
THERE HAVE BEEN PETITIONS FOR RE- 
HEARING FILED. 


It seems almost impossible that such a 
practice could be established in any place 
where justice is supposed to be dispensed. 
Yet it is true that such a practice prevails in 
some states. It may have grown upin courts 
which are behind in their work, to save the 
time which it would take another judge to 
become familiar enough with a whole case, 
in order to exercise an intelligent judgment. 

It is, yet, nevertheless, a matter of general 
complaint among the attorneys of such states, 
where the practice is indulged. 

A judge is a human being and having once 
given an opinion, as a matter of course, is 
not inclined to want to see his error as arule, 
and yet we know of some notable exceptions. 
A judge, who is new to the bench, is told he 
must exert himself to sustain the judgment 
from which the appeal is taken. This is his 
task, and he not infrequently goes at it as 
though he were engaged for a fee to try that 
side of the case. A thorough misapprehen- 
sion of the facts in the case is a frequent re- 
sult, which he seems tenacious of, in the very 
face of the opinion, showing plainly that he 
has made a mistake, or, it may be he has 
found, what seems to him, an ingenious way 
of misinterpreting the cases which are cited 
against his opinion. The case of a bull let 
loose in a china shop, is a fit illustration of 
the havoc a new judge frequently creates with 
a perfectly good case, the result of nights 
and days of hard work, on the part of an 
attorney, in the preparation of his brief. 
Some of these opinions put one in a mood to 
thoroughly appreciate and enjoy Hamlet’s 
description of some players, when he says: 
“OQ, it offends me to the soul to hear aro- 
bustious, periwig-pated fellow tear a passion 
to tatters, to very rags, to split the ears 
of groundlings ; who, for the most part, are 
capable of nothing but inexplicable dumb 
shows and noise * * * it out-herods 
Herod.’’ A lawyer feels much the same 





way when he finds the results of his hard 
labor and anxious thought butchered by an 
opinion, which shows that the situation he has 
presented is totally misconceived by the judge 
who produces it. Then to have the matter 
passed upon, on a petition for rehearing, by 
the same judge, who with an air of self- 
satisfaction over his opinion, as above marvel- 
ously created, completes the destruction by 
haggling the carcass of the creature he has 
slain. ‘‘It out-herods Herod.’’ This 
may be putting the matter strongly, but it 
will no doubt strike a responsive cord, and it 
seems necessary to put things strongly in 
order that an abuse may be realized sufli- 
ciently to set the machinery of reform in 
motion. 

If there is any place where there is need 
of the very best talent a state may have, it is 
in the courts of appeal, and the people seem 
to wake up to the fact very slowly that the 
compensation offered for judges of our 
courts of appeal does not often attract the 
best talent. Mediocre ability clogs the prog- 
ress Of opinion-writing and the courts get 
behind. 

The courts ought to be up to date with 
their opinions, and as a general rule there 
are enough judges on the bench to keep up, 
if the work were in the hands of the best 
talent a state may afford. With the state’s 
best talent on the bench, in our courts of 
appeal, fewer petitions for rehearing would 
be asked, and as a matter of professional 
pride a petition for rehearing would be re- 
quired by the judge whose opinion is ques- 
tioned, to be reviewed by an associate. 

It is a matter of encouragement that the 
states are waking up to the fact, that, if 
they expect to get the best ability on the 
bench of their courts of appeal, they must 
pay higher salaries. 

There is nothing so important to correct 
rulings asa thorough understanding of the 
facts ina case and their relationships. A 
judge, late of the Supreme Court of Illinois, 
remarked that, ‘‘the powerful fawyer in a 
case is the one who thoroughly understands 
the facts of his case and their relationships.’’ 

We would have fewer petitions for rehear- 
ing if the judges would take the time to get 
a thorough understanding of the facts ina 
case and their relationships, before taking 
up the legal propositions, and in this respect 
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lawyers cannot be too particular. When 
this is done there is no excuse fof the lack 
of sound judgment on the part of the judge, 
where justice isthe thing he is endeavoring 
to clothe with his opinion. The great under- 
lying principles are sufficient to form justice 
and are much more likely to mould to justice 
than the case law, which is leading both law- 
yers and judges from those great underlying 
principles which are sufficient ‘‘to command 
what is right and prohibit what is wrong.”’ 

Mr. Bishop says: ‘‘There are enough of 
these questions upon which the authorities 
seem to be uniform, but which are decided 
incorrectly on, principle, and in regard 
to which anxious and..eager litigants have 
been discouraged by ‘big’ lawyers, to 
keep in comfortable circumstances many of 
the younger generation in the profession, 
who sometimes find the struggle for exist- 
ence too intensely engaging.”’ 

These cases would not be so numerous if 
the motions for rehearing were passed upon 
by other judges than those writing the orig- 
inal opinions. 





NOTES OF IMPORTANT DECISIONS. 
AGISTER’S LIEN — NECESSITY OF EXPRESS 
AGREEMENT AT CoMMON LAw.—In the case of 
Everett v. Barse Live Stock Commission Com- 
pany, 88 S. W. Rep. 165, some interesting ques- 
tions are raised. The facts were as follows: 

The plaintiff had the cattle in possession from 
the owner, and had an unpaid claim for pasturage. 
Before the cattle were turned over to plaintiff to 
pasture by the owner, the latter mortgaged them 
to a commission company known as the McKee 
Company. The owner teok the cattle from plain- 
tiff’s pasture without his knowledge or consent, 
and without paying his agister’s bill, and shipped 
them to the mortgagee, the McKee Company. 
The latter company shipped the cattle to defend- 
ant company at the National stock yards, in Illi- 
nois, who sold them and remitted the money to 
the McKee Company. who shortly thereafter 
failed in business. Plaintiff then sued the com- 
pany for his unpaid bill for pasturage. 'The owner 
of the cattle and plaintiff resided in Kansas. The 
cattle were in that state, and were pastured there, 
and there was where possession was taken from 
plaintiff. he mortgage was given upon them in 
that state and properly recorded there. 

In this state there is no doubt that a prior chat- 
tel mortgage takes precedence of a subsequent 
agister’s lien. Stone v. Kelley, 59 Mo. App. 214; 
Baskin v. Wayne, 62 Mo. App. 515; Miller v. 





Crabbe, 66 Mo. App. 660; it was so decided by the 
St. Louis court of appeals. Lazarus v. Moran, 64 
Mo. App. 239. And so the law is in [llinois, where 
the cattle were sold by this defendant. Charles 
v. Neigelsen, 15 [ll. App. 17. But in Kansas the 
rule is the reverse, and the agister’s lien takes 
precedence of the prior chattel mortgage. Case 
v. Allen, 21 Kan. 217, 30 Am. Rep. 425. It there- 
fore appears that in Kansas, which was the seat 
of the plaintiff’s contract of agistment, and of the 
owner's and mortgagee’s mortgage contract, the 
agister had a lien superior to the mortgagee’s 
lien. This was a right of which he could not be 
divested by surreptitiously or forcibly taking the 
possession from him. Possession is generally 
necessary to unwritten liens, but a parting with 
possession against one’s will and consent will not 
affect his lien. 

Nor does the fact that the cattle were shipped 
to Missouri, and thence to Illinois, and there sold, 
in neither of which states, as we have said. does 
the Kansas rule as to priority between liens 
obtain, affect plaintiff's priority or his right to 
enforce it. It is quite true, as stated by defend- 
ant, that the courts of one state will not enforce 
rights or contracts arising in another state, when 


| it is against morality or the public policy of such 


state. But thisis not that character of case. We 
enforce in this state contracts for interest, good 
where mnde, but usurious here. Bank v. Cooper, 
85 Mo. App. 383. If that can be done, there ought 
not to be any scruple in enforcing a right of the 
character of plaintiff's. That the states do en- 
force rights existing under the laws of another 
state which would not be be enforced in the state 
itself is a fundamental rule of comity, many ex- 
amples of which will be found in plaintiff’s brief. 

It is finally insisted that the defendant was but 
an innocent commission firm, with no interest in 
the property, and no notice of plaintiff's claim. 
That feature makes this a hard case, but it cannot 
be allowed to overcome well-established princi- 
ples oflaw. This defendant, by selling the cattle, 
was guilty of conversion, however innocent of 
plaintiff’s claim, and however well convinced of 
the right of the mortgagees to dispose of them, 
Mohr v. Langan. 162 Mo. 497-502, 63S. W. Rep. 
85; Bank v. Morris, 114 Mo. 255, 21S. W. Rep. 
511; Lafayette County Bank v. Metcalf, 40 Mo. 
App. 494; Kellar v. Garth, 45 Mo. App. 332; 
Laughlin v. Barnes, 76 Mo. App. 258. 

There is no doubt but that the judgment of the 
‘Kansas City court of appeals sets out the law cor- 
rectly in view of the statute of Kansas, which 
gives a lien for feeding cattle. Case v. Allen, 30 
Kan. 427; 52 Kan. 109. 

We think the opinion per curiam not true as a 
general rule, because in the absence of a statute 
providing specifically that an agister shall have 
a lien, it is well settled that he may claim no lien. 
Milliken v. Jones, 77 Ill. 376. The general rule 
is, that where the law compels a person, as an 
inkeeper or common carrier, to take the care and 
custody of goods, he shall have a lien on the 
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property for his reasonable and just charges 
therefor; and the same rule applies tu a person 
who, by his labor and skill, has imparted an ad- 
ditional value to the goods; but, it is held that 
one who merely provides food for and takes care 
of an animal, as an agister or livery stable keeper, 
has no lien on the property, unless there bea 
special agreement to that effect. Lewis v. Tyler, 
23 Cal. 364; Grinell v. Cook, 3 Hill 491. An agis- 
ter is under no legal obligation to take the charge 
of or keep the cattle which may be brought to 
him for that purpose. He may require an agree- 
ment fora lien which may be enforced. Lewis v. 
Tyler, supra. So in the case of Hickman y. 
Thomas, 16 Ala. 666, it was held that when plain- 
tiff furnished defendant with stable and feed for 
his horses which were under the care of defend- 
ant’s servants, that defendant had no implied lien; 
and in Iowa it was held that an express amount 
being provided for to pay for wintering cattle, to 
be paid ‘‘before moving the cattle’? from the 
agister’s farm, he is entitled to hold cattle till 
agreed amount is paid. 

The vpinion in the principal case is not fully in 
accord with the opinion by the same judge in 
Powers v. Botts, 58 Mo. App. 1. The rule as 
above stated may be found in Goodrich v. Willard, 
73 Mass. 7 Gray 183; Burdick v. Miehael, 32 
Mich. 246; Grinnell v. Cook, 3 Hill 485, 38 Am. 
Dec. 663; Fox v. McGregor, 11 Barb. 41; Bissell 
v. Pearce, 28 N. Y. 252; Gates v. Parrott, 31 Neb. 
581, 48 N. W. Rep. 387; Kroll v. Ernst, 34 Neb. 
482, 51 N. W. Rep. 1032; McGee v, Bierne, 39 Pa. 
st. 50; Cammings v. Harris, 3 Vt. 244, 23 Am. 
Dee. 206. 








THE COMMON LAW IN FEDERAL JUR- 
ISPRUDENCE. 





The phrase ‘‘law of the state’’ has some- 
times been used in contrast with the phrase 
‘‘common law,’’ and in distinction, also, 
from the effect of any statute. A marked ex- 
ample of such use occurred in a comparatively 
recent case.! Considering it, as applied in 
that case, as having a bearing upon the ques- 
tion of the certainty of principle in determin- 
ing land titles under federal grants, an in- 
quiry will arise as to what has made and what 
will displace, the common law. 

In Sir Edward Coke’s time there was a 
maxim, ‘*Whatsoever was at the common law 
and is not ousted or taken away by any statute, 
remaineth still.’’? ‘‘If it be not abrogated or 
altered by parliament,’’ said he, ‘‘it remains 
still.’’ There he referred to the common law 


1 Hardin y. Shedd, 190 U. S. *08. 
2 Co. Lit. 11 b. 





in its general nature, and not to particular 
customs. But the phrase ‘‘law of the state,’’ 
in the special sense above indicated, seems to 
be to the contrary. Is it, then, a new growth, 
having its roots neither in the common law 
nor in any statute applicable to the subject? 
Why, however, should it, as a phrase fre- 
quently used by learned judges, have such 
power as to displace the common law, and be- 
come a third element, ranking alongside of its 
older sisters, the common law and statutory 
law? 


I. 


It may be of a li tle interest to consider, if 
but briefly, the lineage of the common law as 
a force in our jurisprudence. Our statesmen 
of pre-revolutionary times considered that the 
colonies of Great Britain and this country 
were entitled ‘‘to the common law of En- 
gland.’’* In the earlier Congress of the Nine 
Colonies, which assembled at New York in 
October, 1765, a petition to the house of com- 
mons drew attention to what was deemed ‘‘a 
material distinction in reason and sound policy 
between the necessary exercise of parliament- 
ary jurisdiction in general acts for the 
amendment of the common law and the regu- 
lation of trade and commerce, and the exer- 
cise of that jurisdiction by imposing taxes on 
the colonies.’’ This implied an admission of 
a rightful exercise of parliamentary jurisdic- 
tion except as to imposing taxes on the colo- 
nies ; though what was in some other particu- 
lars the proper constitutional line of action in 
parliament with reference to the colonies be- 
came a matter of some consideration. 

The people of the colonies and states ‘‘took 
their stand upon the common law.’’4 The 
common law was recognized as the general 
basis of jurisprudence in the colony of Vir- 
ginia, and was provided for in all the charters 
successively granted, and also by royal dec- 
laration when a colony was annexed as a de- 
pendency to the crown.® 

In Blackstone’s Commentaries the munici- 
pal law of England was considered as divided 
‘into twokinds: Thelex non scripta, the un- 
written, or common law; and the lex scripta, 


3 Declaration of Continental Congress of 1774, Reso- 
lution 5; 1 Story on the Constitution, § 194, Note 1. 

4 Baldwin’s General View of the Constitution, etc.» 
*4,5. 

51 Story on the Constitution, § 50. 
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the written, or statute law.’’® Treating the 
former as representative of general customs 
which, being established by immemorial or 
general usage, had become the law of the !and, 
the author referred to the judicial decisions 
as the principal and most authoritative evi- 
dence of the same.’ But in addition to the 
reporters he gave credit to learned authors as 
rendering aid to the students of the common 
law. A statement in those Commentaries 
questioning the inherent or independent au- 
thority of the common law in what the learned 
commentator called ‘‘Our American planta- 
tions,’’® was not satisfactory to Judge 
Story.!° The doctrine maintained by the 
latter was, ‘‘that the common law is our birth- 
right and inheritance. * * * Our an- 
cestors brought hither with them upon their 
emigration all of it which was applicable to 
their situation.’’ He said further: ‘‘The 
whole structure of our present jurisprudence 
stands upon the original foundations of the 
commou law.’’!! In Judge Cooley’s anno- 
tation of Blackstone’s Commentaries the com- 
posite character of the common law, as de- 
clared by Hallam and other writers, is ac- 
knowledged.!? 

From the great scope of the common law 
as touching many subjects in business and 
social life, it was quite safe to speak of it as 
an inheritance by the English colonies in 
America, and also as the basis of their juris- 
prudence. For, as Chancellor Kent said, ‘‘the 
common law includes those principles, usages 
and rules of action, applicable to the govern- 
ment and securities of persons, which do not 
rest for their authority upon any express and 
positive declaration of the will of the legisla- 
ture.’’ He adopted the suggestion of Sir 
Matthew Hale that it is ‘‘not the product of 
the wisdom of some one man, or society of 
men, in any one age, but of the wisdom, coun- 
sel, experience and observation, of many ages 
of wise and observing men; * * * the 
production of much wisdom, time and experi- 
ence.’’!% 

When Sir Edward Coke explained the mean- 


61 Bl. Com. *63. 

7 Ib. *69. 

8 Ib, *72. 

9 Tb. *108. 

10 1 Story on the Constitution, §§ 151-156. 
11 Jb, § 157. 

121 Bl. Com. *67, and Note (2). 

S81 Kent’s Com. *471-2. 





ing of ‘‘common right’’ as used by Littleton 
in acertain passage, he said: ‘*Of common 
right, that is, by the common law, so called, 
because the common law is the best and most 
common birthright that the subject hath for 
the safeguard and defence, not only of his 
goods, lands and revenues, but of his wife 
and children, his body, fame, and life also.’’!4 
In quoting that passage in part, Mr. Justice 
Baldwin declared in a case that went up from 
Missouri:!® ‘:Every country has a common 
law of usage and custom, both local and gen- 
eral,’’ and he cited history to prove the 
proposition. 

Aneloquent encomium by Judge Story upon 
the common law,!® is followed by a note!? 
referring to discussions of the question 
whether the common law is applicable to the 
United States ia the national character of the 
government. Such note shows his unwilling- 
ness to take the negative side of this question. 

In annotating Blackstone’s Commeataries, 
Judge Cooley remarked: ‘‘Of the United 
States, as a nation, there is no common law.’’!§ 
The suggestion probably had reference '0 the 
general scope of the constitution of the United 
States as regulating national affairs, rather 
than to the character and rightful influence of 
the common law in the construction of statutes 
and international law, and in a wide domain 
involving the rights of persons, in both public 
and private relations. 

In speaking of the law of nations Mr. Chief 
Justice Marshall declared : ‘*The United States 
having, at one time, formed a component part 
of the British empire, their prize law was our 
prize law. When we separated it continued 
to be our prize law, so far as it was adapted 
to our circumstances, and was not varied by 
the power capable of changing it.’’'*® The 
likeness of the law of nations to the common 
law is marked; for, as is stated in that case, 
the former, when placed under investigation 
by the courts, rests on the great principles. of 
reason and justice which have in some degree 
been fixed and rendered stable by a series of 
judicial decisions. Hence the court, in the 
case cited just now, followed an English de- 


14Co. Lit. 142 a. 

15 Strother v. Lucas, 12 Pet. *410, 437. 

16 1 Story on the Constitution, § 158. 

17 Jb. note 1. 

181 Bl. Com. *68, Note (3). 

19 Bentzon v. Boyle (The Thirty Hogsheads of 
Sugar case), 9 Cr. *191. 
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cision, made after our independence but pro- 
fessirg to be decided on ancient principles. 

It was also held as to the court of claims 
established by act of congress, that it should, 
until otherwise provided by statute, be gov- 
erned by the common law.?® And Mr. Jus- 
tice Bradley in pronouncing the opinion suid : 
‘The language of the constitution and of many 
acts of congress could not be understood with- 
out reference to the common law.’’ 

Some of the amendments to the constitution 
of the United States indicate a recognition of 
the common law as their basis. Thus in Ar- 
ticle VIL the common law ‘is expressly men- 
tioned ; though in that instance, as in the ju- 
diciary act of 1789, the phrase was used ‘‘in 
contradistinction to equity, and admiralty, 
and maritime jurisprudence.’’?! That phrase 
is, however, significant of the elements of 
which the common law is composed, including 
the authority or sanction of judicial prece- 
dents and some of the English statutes. Such 
elements are therefore, in part, of a lex scripta 
order as well as of alex non scripta character. ?? 
Thus it has been held, as in Massachusetts, 
that the emigrants from England brought with 
them, or could claim as their birthright, the 
common law, as altered or amended by English 
statutes in force at the time of emigration, ex- 
cept such parts of such statutes as are inap- 
plicable to the new state and condition.?? 

Some differences of opinion in the absence 
of home legislation as to the recognition of 
certain English statutes as a part of the com- 
mon law have been expressed, in particular 
states, or for special reasons.?4 Sometimes, 
also, as under expressions used in the consti- 
tution and laws of New York relative to the 
adoption of the common law, a distinction has 
been taken between the common law and thie 
English statutes not adopted by legislative acts 
of the states. But in the main there hag been 
a recognition of the relevant English statutes 
enacted prior to some certain date, 1604 or 
1775, for example, as well as the decisions in 
the mother country as a part of the common 
law. Reference to the case of the Baptist 
Association, cited in a foregoing note, may be 


°0 Moore v. The United States, Vol. 3, p. 187. 

21 Parsons v. Bedford, 3 Peters, 433, 446. 

22 Broom’s Com. on the Comna *3. 

3 Sackett v. Sackett, 8 Pick. 309; Going v. Emery, 
16 Pick. 107. 

°4 Baptist Association v. Hart’s Exrs., 4 Wheat. 1; 
Lessee of Levy v. McCartee, 6 Pet. *102. 





a reminder of what is said of it by Mr. J. W. 
Wallace in ‘‘ The Reporters,’’?5 His observa- 
tions as to the utility and often necessity of 
even the ablest judges taking pains to con- 
sider what the common law is, are always 
timely. It will be observed, too, that the 
learned author passed a very high compliment 
upon Mr. Binney’s argument in the Girard 
will case, for thoroughness of demonstra- 
tion of the common law in comparison with 
the view taken by the court in the Baptist As- 
sociation case.?® 

In the same line of suggestions, it is evi- 
dent that it was well for our states respect- 
ively to pass enactments, accrediting and 
giving force to the common law, and defining 
it as a code of principles. This was done by 
Virginia as soon as she began to assume in- 
dependence ; for her convention in May 1776 
passed such an enactment, as one of her funda- 
mental or constitutional acts.?7 This wise 
provision became effective, of course, as to the 
whole of the Northwest territory which was 
acquired by Virginia and afterwards ceded to 
the United States. As to such territory there 
was an implied recognition of common law 
rights, also, by the ordinance of 1787. Some 
of the articles of this ordinance were, in form 
and effect, a compact between the original 
states and the people in the territory and the 
future states which were to be carved out of 
the territory. In one of such articles,?* it 
will be noted in passing, there was a provision 
that the legislatures of the new states, such 
as were expected to be formed in the terri- 
tory, were never to ‘‘interfere with the primary 
dispusal of the soil by the United States in 
congress assembled.’’ 

Without stopping to observe how soon or in 
what way each of such new states came to 
recognize or adopt, vith more or less fullness, 
by legislation or otherwise, the common law, 
it may further be said, the territory of In- 
diana, while embracing what is now Illinois, 
passed an enactment for such. adoption, 2° 


2% “The Reporter,” by J. W. Wallace, 8, 28-31. 

Jb. Also as tothat case see Presbyterian Gen- 
eral Assembly, ete., 86 Va. 125; 6 L. R. A. 821; Bell 
County v. Alexander, 22 Texas 350; 73 Am. Dee 
268, 272; Clayton v. Hallett, 30 Colo. 231; 59 L. R 
A. 407. 

271 Va. Rev. Code, ch. 38, p. 185; Ed. 1819; Seott v 
Lunt’s Admr., 7 Peters 596; Lavalle vy. Strobel, 
Ill. 870. 

28 Art. IV., Ord. 1787. 

29 Laws of Indiana Territory, Act of Sept. 17, 1807 
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and that Lllinois, when organized as a state, 
did the same thing by her legislative act of 
February 4, 1819, the first in her statutes as 
astate.*°° The title describes this act as one 
declaring what laws ‘‘are in force in this 
state;’’ the feature of inheritance of the 
common law not being overlooked. In 
giving an interpretation of the act, the 
Supreme Court of Illinois, while connect- 
ting with it the ordinance of 1787, and es- 
pecially the articles therein which were 
of the nature of a compact, decided that it was 
intended ‘‘to adopt the common law as it ex- 
isted in this territory, modified and improved, 
and adapted to the conditions, circumstances 
and habits of the people by a long course of 
American legislation and American practice.’’ 

The court, thus speaking by Mr. Justice 
Stephen A. Douglas, said: **The legislation of 
the territory and of our state was adopted with 
reference to the law as it thus existed in the 
country ;’’ carrying with it changes, modi- 
fications and customs adopted from time to 
time, and acquiesced in by the people and 
sanctioned by the courts.*! 

It may now be added that the courts in va- 
rious states have taken judicial notice that the 
common law was the basis of the jurispru- 
dence of sister states, and also have taken like 
notice of what the common law is. As early 
as 1847 the Supreme Court of Louisiana, 
speaking by Judge Slidell, held that it would 
be wrong for the court not to take judicial 
notice of the common law to this extent and 
in these particulars. 3? 

Such has been the general course of decis- 
ion in the various states. ** 

The importance to the law student of the 
study of the common law will appear from con- 
sidering the scope of its principles,as exhibited 
in part in such a work of leading cases as 
that of Mr. John William Smith, as edited by 
Hare & Wallace, or the smaller work of Mr. 
Walter Shirley Shirley; the latter being es- 
pecially for law students, and in a style, as 
the author suggests, calculated to give them 
‘*a relish for the study of law.’’ Mr. Her- 
bert Broom, in closing his Commentaries on 
the Common Law, treating of three leading 

% Hardin v. Jordan, 140 U.S. 371. 


31 Penny v. Little. 3 Seam. (4th III.) 301, 304-5, 
82 Copley v. Sanford, Exr., 2 La. Ann. 235; 46 


American Decisions, 548. 
3313 Am. & Eng. Ereye. of Law, 2nd Ed., p. 1062, 
Note 1; 17 Jb., 982. 





branches of the subject, as expounded in 
England, declared that the principles of the 
common law had ‘‘spread to transatlantic re- 
gions.’’ He also said ‘‘the deference yielded 
to them throughout realms thus civilized 
and vast, testifies to the wisdom from which 
they sprung.’’?4 

It has been truly suggested that ‘‘the his- 
tory of what the law has been is necessary to 
the*knowledge of what the law is.’’?> The 
same learned writer who is referred to in the 
last note elsewhere in his lectures embodied in 
the volume named, said: ‘*The common law 
has changed a good deal since the beginning 
of our series of reports.’’?® As new reasons 
more fitted to the time have been found, the 
author thought that the ancient rules gradu- 
ally received a new content, or, as he further 
remarked, ‘‘a new form.’’*®* Conceding, 
however, some elasticity of the common law, 
as being adapted to some change of condi- 
tions, yet there is danger in denying its force, 
or in omitting to observe that the real 
‘*growth of the law is legislative.’’*§ 

It is clear that the value of the common law 
was admitted in the infancy of our jurispru- 
dence; and probably it will not be claimed 
that we have reached such real independence 
as to authorize us to disown it capriciously. 


Il. 


While approaching the inquiry stated in 
the outset, some considerations more directly 
bearing upon it, and especially relating to 
matters of federal jurisprudence, may be 
noted by way of illustration. The congress 
of the United States was by the constitution 
vested with the power to dispose of, and make 
all needful rules and regulations respecting 
the territory or other property belonging to the 
United States.*° This power is so full ‘‘that 
whenever the question in any court, state or 
federal, is, whether a title to land which had 
once been the property of the United States 
has passed, that question must be resolved by 
the laws of the United States.’’4° 

Our highest court. in speaking of the pub- 
lic lands belonging to the United States, well 


34 Broom’s Com. Law, * 1009. 

35 Holmes on the “Common Law,” 37. 

36 Th, 2. 

37 Tb. 36. 

38 7b. 35. 

539 Art. [IV of Federal Constitution, Sec. 3, Cl. 2. 
40 Wilcox v. Jackson, 13 Pet. *498, 517. 
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declared by Mr. Justice Daniels, that the 
system adopted by congress for the disposi- 
tion of the same is to be administered in the 
interest of all the states ; that it is peculiarly 
and exclusively the exercise of a federal 
power, and that the mode of accomplishing 
the business, including the evidences or mu- 
niments of right the government bestows, are 
all the work of federal functionaries alone, 
and not to be influenced by an inferior or 
subordinate authority, nor by local power or 
regulation.4! Some years later the same 
court, with an emphasis nearly as strong, de- 
clared, by Mr. Justice Field, similar views, 
and did not hesitate to reverse a decision of 
the highest court of Missouri conflicting there- 
with, though professing to admit the rightful 
power of the general government in such mat- 
ters.4? A departure from this principle, in 
the case to which the first note herein refers, 
attracts attention and deserves careful scru- 
tiny. The inquiry presented is as important 
as it is peculiar. It calls upon us to consider 
whether, when the Supreme Court of the 
United States has determined what is the 
common law principle under which a patent 
from the United States is to be construed, 
that court must yield its own construction of 
the same patent in deference to a state court 
which assumes to decide the point for its own 
state, differently from the most of its sister 
states and in opposition to the views of the 
higher court, which, of course, is the one of 
the last resort when a claim of title is made 
under the laws of the United States. 

When our courts adhere to the common law, 
in deciding matters not governed by statutes, 
they stand on ancient ways, certainly of more 
than ‘‘twenty or thirty years’ duration.’’ But 
when they choose to follow, perhaps with more 
or less haste, what some judges have recently 
said shall be ‘‘state law,’’ particularly when 
such expressions have been made with refer- 
ence to improving the common law, the nov- 
elty adopted may lead into quicksands of er- 
ror. It is but fair to say that the common 
law has a rightful hold upon our regard, and 
should be cherished until amended or dis- 
placed by rightful authority. One of its vir- 
tues is, a fair elasticity, adapting it to meet 
new circumstances, truly and justly. Cer- 
tainly it yet covers a field in which it 


41 Irvine v. Marshall, 20 How. 558. 
#2 Gibson vy. Chouteau, 13 Wall. 92. 





should have honor, as the basis of, or stand- 
ing side by side with. statutory enactments. 
When the phrase ‘‘law of the state’’ is used, 
it may mean that the constitution or a statute 
determines the particular matter, or it may 
mean that a rule of property has arisen under 
either the common law or by reason of legis- 
lation. But should the phrase ‘‘law of the 
state’’ be applied in contradistinction from 
both the common law and statutory law? 


III. 


Some light, it is thought, may be thrown 
upon this question by a brief examination of 
the case of Hardin v. Shedd, cited in Note 1. 
The case, as will be seen on reading the 
opinion which was delivered by Mr. Justice 
Holmes, involved the construction of patents 
from the United States for certain public 
lands. The land in dispute did not happen 
to be the upland indicated by the plat of the 
public survey, in which a small lake then 
within the limits of Ccok County, Illinois, and 
now within the limits of Chicago, was mean- 
dered. But the contest, at last, was over a 
part of the lake bed, or of what was sub- 
merged at the time of such survey. The court 
in its opinion conceded that such submerged 
land, that is to say, the land under the water 
in the lake, belonged to the United States at 
the time of the entry, made by John Holbrook, 
under which the patent was issued in 1841 
under an entry made in 1838. Previous cases 
brought into consideration in the matter, and 
determinative of certain common law features 
involved should be noted, as concerning what 
seemed to be open for consideration. In such 
prior cases the same matter, with some other 
features attached, had been treated with more 
or less certainty of determination by the court. 
In those prior cases,4* the court had held 
that by the common law, which as we have seen 
had, before and at the time of the cession by 

Virginia to the United States of the Northwest 
territory, prevailed in all of the Northwest 
territory, ‘‘fresh water lakes and ponds, ex- 
cept the great navigable lakes, belong to the 
owners of the soil adjacent, who own the soil 
usque ad filum aque.’’ (140 U.S. 371). 

The doctrine last mentioned was based on 
two or three propositions growing out of com- 
mon law principles. 1. Here was a lake 


48 Hardin y. Jordan, 140 U. §. 
Smale, Jb. 406. 
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which was found to be non-navigable in fact. 
Of the correctness of that finding it should be 
here said, once for all, there could be no 
doubt. This is remarked, also, because there 
was no legal ground for re-debating the mat- 
ter in any of the cases reviewed, for in all of 
them the fact was taken out of the range of 
debate by findings that were unassailable. 2. 
The lake therefore did not pass to the state of 
Illinois in a proprietary sense on the admission 
of that state into the Union. It differed in com- 
mon law classification and all later classifica- 
tions, from Lake Michigan and other naviga- 
ble waters, the soil under which passed to, or 
might be claimed by the state, as in trust for 
the people, by virtue of the enabling act 
under which the state came into the Union 
on an equal footing with the original states. 
Nor could the lake pass to the state by the 
swamp land act by any show of argument. 
Upon the latter point the case from Illinois to 
be presently noted as being the basis of dis- 
sent by Mr. Justice Brewer and two other of 
the justices was ample authority. 38. The 
meander of the lake by the surveyor in sur- 
veying the land to be brought into market 
under the acts of congress concerning the 
public lands was nut initself a boundary. 4. 
The lake itself constituted the boundary on one 
side, and the practice of the government from 
its origin had not been to charge for the lands 
under a body of water when selling under a 
plat representing a survey in which there was 
the usual meander to ascertain in a general 
way the quantity of upland. Consequently in 
such earlier cases the court held that after the 
United States had parted with the land bounded 
by the lake there was no authority on the part 
of its officials to survey and sell the land within 
the meander and formerly submerged. The 
original survey which was made in 1834-5, 
under which the lands were conveyed by the 
patents, was sustained, and the later survey, 
made in 1874, and including the lake bed 
alone, was held to be unauthorized. The 
plaintiffs, as proprietors, holding under pat- 
ents following the plat of such earlier, and 
only lawful, survey, were therefore held to be 
entitled to recover in the ejectment suits the 
land then in question which was covered or 
nearly covered with water when the plat of such 
survey was made. 

It will be seen on looking at the very able 
and valuable opinions of the court by Mr. 





Justice Bradley in each of said earlier cases, 
that an exposition of the common law doctrines 
governing the principal question involved was 
given, and that the court undoubtedly in- 
tended to follow the common law in deciding 
the causes. From such opinion Mr. Justice 
Brewer dissented, and with his dissent Mr. 
Justice Gray and Mr. Justice Brown con- 
curred. Only one feature of the dissent bears 
upon the present discussion. The learned 
justice stated it to be his view that ‘‘the 
question how far the title of a riparian owner 
extends is one of local law.’’ As to this he 
remarked, the statutes of the state and the de- 
cisions of its highest court furnish the best and 
and the final authority.’’ 

Pausing for a moment to review the words 
just quoted it could well be questioned 
whether he intended to say that the statutes 
of the state or the decisions of the highest 
court of the state could control a matter ex- 
clusively within the power of congress in ad- 
ministering for all the states the management 
and sale of the public land. These were ceded 
by Virginia ‘‘to the United States in congress 
assembled, for the benefit of said states, Vir- 
ginia inclusive.’’** The object of the ces- 
sion, as Virginia declared by the statute au- 
thorizing it, was, with certain qualifications, to 
have the lands disposed of ‘‘faithfully and 
bona jfide,’’ that there might result, ‘‘a com- 
mon fund for the use and benefit ‘‘of all the 
states’’ (present and prospective) ‘‘of the 
federal alliance,’’? including Virginia her- 
self.4° Where then, was there ground for 
interference by Illinois, either through her 
legislature or by her courts, with the dispo- 
sition of the lands, or with the construction of 
the patents to be issued by the United States ? 
Or if the common law was to govern, was it 
to be broken up into districts, with one rule 
for Indiana, for example, and another for Illi- 
nois? Had not the common law governed in 
the whole of Virginia, and also in the whole 
of the five states which were organized in the 
territory after the cession to the Unites States ? 


| Was the common law less applicable to pat- 


ents issued as to land sold in one locality than 
to adjoining land situated in precisely the 
same way in an adjoining township or 
state, a part of suchterritory’ Did a real or 


4 Deed of Cession from the State of Virginia of 
March 1, 1784. 
4% Act of Virginia of October 20, 1783. 








ao 











Vol. 61 


CENTRAL LAW JOURNAL. 129 








imaginary line drawn in some part of the terri- 
tory exclude the common law from a part on 
one side of the line or witharaw it anywhere? 
Questions like these were not answered. Per- 
haps it may be said they were not necessary 
to be debated, and hence that if an answer 
had been given, it would be less decisive than 
if a careful debate had occurred. The thought 
that local law should govern seemed to be the 
main feature outlined by the dissent. But 
when without reference to any state statute, 
for none could be found to have any bearing, 
the learned justice, in giving his dissenting 
opinion, cited in the first instance three cases 
that did not relate to non-navigable lakes or 
waters, but to those which are navigable, two 
of them referring to the Mississippi river, one 
of the great navigable waters of the world, 
and the other to Lake Michigan, a great in- 
land sea, he did not weaken the common law 
position applicable to non-navigable bodies of 
water. However, itis true that the main stress 
of oppositioa to the doctrine adopted by the 
majority of the court was based upon a case 
in the Supreme Court of Illinois.4® The court 
in the majority opinion considered ‘‘that the 
common law is the true and only law of Illi- 
nois on the subject of land titles, and espe- 
cially as to the rights of riparian owners and 
the construction of deeds and grants of land 
bounded by streams and permanent bodies of 
water.47 At the same time the court did not 
overlook the Illinois case. It was found in re- 
gard to it that it did not harmonize with other 
Iilinois cases, and that the Illinois court had, 
without being required to do so, undertaken 
in that case to lay down the law as to the 
rights of grantees of lands bordering on lakes 
and ponds, as distinguished from running 
streams, holding (in so doing) to the Massa- 
chusetts doctrine which was based on ordi- 
nances passed when Massachusetts was sole 
proprietor. The doctrine of Massachusetts, 
followed in other New England states affected 
by the ordinances, was that ‘‘such waters be- 
long to the state, and are held for the use of 
the public, and do not pass to the riparian 
proprietors.’’ Of course it was entirely com- 
petent for the colony of Massachusetts, while 
primary owner of the lands within her bounds, 
to pass ordinances to govern in the sale of 
such lands, and to provide for a dedication to 


46 Trustees of Schools vy. Schroll, 120 Ill. 509. 
* Hardin v. Jordan, supra. 





the public use of large ponds within her’ do- 
minions or dependencies, as she did; and of 
course also her grants thereafter occurring 
were construed with the qualifications upon 
the common law attaching through such ordi- 
nances. But when the United States had not 
passed any like statute, the common law rules 
as to lands sold by the United States remained 
unaltered, and decisions reflecting the effect 
of such ordinances, which prevailed to some 
extent in other New England states for his- 
torical reasons, were not pertinent to the case 
to be decided. Hence, said the court, so 
speaking by Mr. Justice Bradley: ‘*The dis- 
posal of the present case, therefore, seems to 
us to require, further, only an answer to the 
single question: ‘‘What is the common law in 
regard to the title of fresh water lakes and 
ponds; * * * And on this subject we 
think there can be but very little difference 
of opinion.’’ (140 U.S., 371.) In holding 
that the patent was to be construed accord- 
ing to the common law the court followed the 
doctrine of an Illinois case.4® The learned 
judge who delivered the opinion in that case 
said: ‘‘The United States have not repealed 
the common law as to the interpretation of 
their own grants, nor explained what interpre- 
tation or limitation should be given to or im- 
posed upon the terms of the ordinary convey- 
ances which they use, except in a few special 
instances, but these are left to the principles 
of law. * * * We have adopted the com- 
mon law, and must therefore apply its prin- 
ciples to the interpretation of their grant. 
* * * The government itself, through its 
agents, has recognized and applied the same 
principles.’’® 

It will be noted that the court did not inti- 
mate in the slightest degree that state author- 
ity could supersede that of congress. Yet the 
learned judge who spoke for the court referred 
to a few special instances in which the United 
States had changed the common law usually 
applicable to its grants of public lands. In 
such allusion he had in mind especially cer- 
tain acts of congress, in one of which it was 
provided that ‘‘all navigable rivers within the 
territory occupied by the public lands, should 
remain and be public highways,’’ thus far 
carrying out a provision of the ordinance of 


48 Middleton vy. Pritchard, 3 Scam. (4 Ill.), 510 per 
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1787, but adding that ‘‘in all cases where the 
opposite banks of any .streams not navigable 
belong to different persons, the stream and 
the bed thereof shall become common to 
both.’**° 

It is to be observed, also, as to the law in 
regard to ownership of the beds of navigable 
rivers that each state has been allowed to de- 
termine for itself whether this shall be in 
the state or in an individual proprietor, speak- 
ing, of course, of the states in which the pro- 
prietorship was in the United States before 
the occurrence of state organization ripening 
into admission into the Union. How or why 
is this? The Supreme Court of the United 
States applied to our navigable rivers the com- 
mon law rule applicable to tide waters, and 
therefore held that the beds and shores of such 
waters belong to the states ‘‘in their inherent 
sovereignty,’’ wherefore the United States has 
abstained from extending ‘‘its survey and 
grants beyond the limits of high water.’’?! 

Then, to take Illinois and Iowa as examples: 
They differ in doctrine as to the allowance of 
individual or private ownership of the beds 
of navigable streams. Lllinois allows such 
ownership,®? But Iowa reserves to herself, as 
is her right, such ownership, though in trust 
for the public.°® The difference just men- 
tioned was referred to by Mr. Justice Bradley 
in deciding Hardin v. Jordan, supra, which 
for convenience we may hereafter call the 
principal or leading case. The theory under 
which this difference is sanctioned is, that 
while there is, or may be claimed by the states 
respectively, actual ownership in such states 
of the beds of their navigable waters, it is for 
them to determine whether they wil! assert 
such proprietorship. Some think it best not 
to do so. Each may for itself determine 
that question. Therefore, ‘‘if they choose to 
resign to the riparian proprietor rights which 
properly belong to them, in their sovereign 
capacity, it is not for others to raise objec- 
tions."’®* This difference of attitude in the 
matter, it must be remembered, has reference 
to navigable waters. Mention of it suggests 
allusion to an enlarged admiralty jurisdiction 


* §2476 Rev. Stat. U.S. 
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which in the course of time has been held to 
be admissible in the United States, in giving 
the word ‘‘navigable’’ its actual meaning, as 
signifying, under the federal constitution and 
laws, not merely the waters in which the tide 
ebhbs and flows, but public waters; the lakes 
and the waters connecting them in which com- 
merce prevails.°® The adoption of the en- 
larged meaning of the word ‘‘navigable,’’ de- 
parting in a measure from the common law, 
arose with reference, not only to the common 
law but to the constitution, and the ninth 
section of the judiciary act of 1789, and also 
the act of 1845, applicable to vessels engaged 
in commerce between different states or terri- 
tories.°® It was not a breaking down of the 
common law definition, nor a disregard of the 
same but an application, partly by federal 
statutes, of the common law to the condi- 
tions existing here. 

But the cases as to navigable waters stand 
entirely apart from those ielating to non-navi- 
gable waters in the matter of the ownership of 
the soil covered by the waters. The former 
waters are public; the latter are private. The 
common law classification and distinctions ‘in 
this regard have never been abolished. They 
still stand so far as unaffected by the consti- 
tution or federal statutes, and must continue 
to stand with the common Jaw, subject to be 
changed by congress, and by that body alone, 
so far as the waters in the public domain are 
concerned. This being so, a state must show 
a grant from the United States when it claims 
title to the bed of a non-navigable water 
originally the property of the United States. 
The proposition is so manifest that it is almost 
incredible to find it in contest. 

The fact should not be overlooked that in 
Hardin v. Jordan it was necessary to consider 
what was the common law in the construction 
of the patents in respect to boundaries on a 
body of water which was unquestionably non- 
navigable. Nor will any student fail to 
remember that when the common law is to be 
investigated, as was there essential, decisions 
in Great Britain as well as in this country are 
to receive attention or due consideration. In 
such investigation the decisions, if any, in the 
state wherein property in contest is situated, 
must, of course, be duly weighed. This was 
a matter well marked in deciding such princi- 
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pal case. It might, however, have been noted 
as to the Schroll case that it, inthe particular 
pressed as a reason for dissent, not only 
spoke upon a point not necessary to 
be decided upon the record, but also that in 
other particulars the decision related to mat- 
ters of local law in respect to which the court 
making the decision was the final arbiter. 
For, generally in the construction of the con- 
stitution and statutes of a state, as also in re- 
spect to deeds under state authority or from 
private individuals, not in confliet with a right 
asserted under federal authority, no review by 
the Supreme Court of the United States of the 
decision of the state court is open. The dis- 
position of the federal courts to follow the de- 
cisions of the state courts in such matters, 
more especially pertaining to points upon which 
there should be but one rule, and in which the 
one adopted by the state does not trench upon 
federal right or authority, was carefully stated 
by Mr. Justice Brewer in a case that related 
to grants of some celebrity which were made by 
Virginia.®? The earlier opinion to which he re- 
ferred indicates, in language well employed, 
necessary qualifications, under which the 
higher tribunal must protect itself from ser- 
vile subjection to a state court, and also from 
such unseemly boxing of the compass as 
might result from being obliged to follow the 
state court in case of a want of harmony in its 
own decisions. °® 

Intermediate between the decision of what 
we have called the principal case, namely, 
Hardin v. Jordan, and the review in the Su- 
preme Court of the United States of the case 
referred to in Note 1, came two decisions by 
the Supreme Court of Illinois which were the 
subject of that review.°® In those two de- 
cisions, both in the same case, as a fuller his- 
tory of the whole litigation would show, there 
was complete recognition by all concerned of 
the principles of said principal or leading case 
save in one point alone. That point was the 
question whether the patents issued under the 
public survey, which was found to be the only 
one which was authorized by law, should be 
construed as they had been construed by the 
Supreme Court of the United States, or 
whether the construction should be so re- 


‘7 Halstead vy. Buster, 140 U. S. 273. 
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stricted, and this by subsequent decisions of 
a state court, as to include ‘‘land to the wa- 
ter’s edge only, with riparian rights.’’ Upon 
that question the state court chose to disagree 
with the Supreme Court of the United States. 
In stating the grounds of such disagreement 
the state court, speaking by the late Mr. Jus- 
tice Phillips, considered first that the matter 
was stare decisis in his court, alluding here 
to a case relative to the construction of a pri- 
vate grant of property on Lake Michigan, 
and also further referring to the Schroll case, 
supra, which cases had, in the decision of 
Hardin v. Jordan, been considered by the 
Supreme Court of the United States.°° Sec- 
ondly: The opinion expresses a shade of 
doubt whether the common law rule was the 
one adopted by the higher court. The writer 
of the opinion said, however, in speaking of 
the two decisions on the subject in the Su- 
preme Court of the United States: ‘‘We yet, 
notwithstanding the respect we owe to that 
tribunal, hold the common law to be as we 
have heretofore annnounced it.’’®! (However, 
the Schroll case did not aliude to the common 
law and was not predicated upon authorities. 
presenting common law doctrines.) But, 
thirdly, or, it may be said, primarily, the 
opinion held that ‘‘the law of the state’’ was 
paramount.®? Most emphatically, the decis- 
ion, in this feature of the case was, that the 
supreme court of the state was the highest 
authority as to what should be the construc- 
tion of the patents from the United States in 
the matter of the claim to any part of the lake 
bed remaining under water. The learned 
judge before whom such state court case was. 
tried had considered ‘‘that the highest and’ 
best authoritiy in construing a patent of the 
United States, and as to its legal effect, was the 
Supreme Court of the United States,’’ refer- 
ring to some authorities in this connection. ®* 
But this view or principle was disavowed or 
disregarded by the supreme court of the 
state. 

Common law distinctions between public or 
navigable waters and those which are private 
or not navigable were not recognized by the 
decision, except that the opinion resolved to 
have included in the former category all lakes 
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which were meandered in the government 
survey; as if the mere fact of there having 
been such a meander was equivalent to the 
dedication of a lake to the public; thus hold- 
ing that a deputy surveyor could, without the 
aid or declaration of any act of congress, 
dedicate to the state a lake, by the simple act 
of meandering it to aid the general land office 
to make a plat from which sales were to be 
conducted. The case (Fuller v. Shedd) 
having been remanded to the trial court 
for a further hearing, the learned judge 
who had originally heard the case con- 
cluded to decide it without admitting 
any further testimony, allowing to the two 
persons who claimed under the first govern- 
ment survey the right to upland and the right 
to accretions extending their tracts with the 
recession of the water to the water’s edge.®4 
Not until after the last mentioned decision 
could the case be taken by writ of error to 
the Supreme Court of the United States. Un- 
der such writ it was there reviewed.£° From 
the condensed statement of facts given in the 
official report some features of the case may 
not be observed. For example, the case 
passes upon the self-same patents which were 
construed in the two earlier cases in the re- 
viewing court, and without any essential dif- 
ference of facts bearing upon the question 
how they should be construed as muniments 
of title. The plaintiff in error, besides pre- 
senting, with the expectation of adherence by 
the court to its former ruling in regard thereto, 
under the doctrine of stare decisis at least, the 
same patent, exhibited a judgment in the Cir- 
cuit Court of the United States, upon a sec- 
ond trial following the former mandate, Ge- 
claring the right of the plaintiff under such 
patent, in the action of ejectment, to the land 
covered by the water to the center of the lake. 
Such judgment was conclusive as against 
claimants under the second survey and their 
privies as to more land than the decree which 
was in question allowed to the plaintiff in 
error. But the writ of error was held to be 
unavailing, and the decree of the Supreme 
Court of Illinois, discarding the construction 
which the higher court had previously placed 
on the patents, was affirmed.°® Why was 
this? The court expressed itself thus: ‘‘If 
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should be 
construed without regard to state laws, it may 
be assumed, subject to all questions of the 
proper adjustment of lines, Hardin would 
have prevailed.’’ Next followed a recogni- 
tion of the doctrine that when land is con- 
veyed by the United States on a non-navigable 
lake belonging to it, the grounds for the 
decision must be quite different from the 
considerations affecting a conveyance of land 
bounded on navigable water.°7 It was then 
added: ‘‘Nevertheless, it has become estab- 
lished almost without argument that in the 
former case, as in the latter, the effect of the 
grant on the title to adjoining submerged 
land will be determined by the law of the state 
where the land lies. In the case of land 
bounded by a non-navigable lake the United 
States assumes the position of a private owner 
subject to the general law of the state so far 
as its conveyances are concerned.’’®* 
The-last mentioned conclusion is stated in 
great compactness of phrase, but its applica- 
tion would seem to result as follows: The 
common law rule which the government has 
recognized from its origin in selling the pub- 
lic lands surveyed as being bounded by non- 
navigable waters, and under which patents 
for such lands have been construed as not 
confining the grant to a rightful meander, but 
as embracing the adjoining land to the center 
of the stream or body of water, as in the case 
of a conveyance of land on a highway, the 
fee of which is in the grantor (such construc- 
tion prevailing except as modified by the 
terms of the grant or by statute or act of con- 
gress), is superseded in respect to any state 
so determining through its courts ; and in re- 
spect to Illinois, its supreme court so ordering 
as to non-navigable lakes meandered in the 
government surveys, the decision of the latter 
court must prevail, not under the common 
law, but as ‘‘the law of the state.’’ Con- 
sequently, from politeness on the part of the 
United States, the submerged lands in non- 
navigable lakes will, in obedience to such di- 
rection, be held by the United States, and not 
pass by patent except as accretions add to 
the shore owner’s holdings ; making the United 
States a trustee until the accretions relieve it 
from that office. Relief to the United States 
from that charge may be near or distant in 


6 Ib. *519. 
68 Jb. 
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such a case, depending on public improve- 
ments, evaporation of the water, and various 
causes. Why Hardin v. Jordan, with three 
cases pertaining to public or navigable waters, 
should have been cited to so novel a proposi- 
tion, must be matter of conjecture, though it 
is presumed that the use of the phrase ‘‘law 
of the state,’’ in instances wherein the use of 
the term ‘‘common law’’ was enough, and 
would have been better, caused the court to 
rest its judgment upon a supposed difference 
between the common law and the law of the 
state, relying upon the expression of the state 
court in the case under review as to what it 
would consider to be the common law as au- 
thoritative to the fullest extent, even to the 
disavowal of any rightful authority of the 
higher court to stand by its former decision 
or exercise an independent judgment whether 
the common law should prevail in the absence 
of any act of congress surrendering to the 
state by way of grant or otherwise the lake 
bed of a non-navigable lake. 

In deciding Hardin v. Shedd, supra, the 
Supreme Court of the United States could 
have applied the doctrine of stare decisis, 
pointing to its own decisions in the preceding 
eases of Hardin v. Jordan, supra, and 
Mitchell v. Smale, supra; and so it would 
surely have done if it had been as much in- 
clined to stand by that principle as the Su- 
preme Court of Illinois had shown itself to be 
in following its dictum in the Schroll case. 

Must the profession consider it as settled 
that a state court can once and for aye change 
the common law, so far as such law enters 
into the construction of patents from the 
United States for public lands?*® Or could 
the fact of the surveyor having meandered the 
lake for the convenience of the surveyor 
general in estimating the upland for which 
the government was to charge purchasers, be 
regarded as passing the title from the United 
States to the statey Or could the patent for 
the land bounded by the lake be construed to 
pass title first to the patentee, as to the up- 
land, and at the same time to the state (un- 
named as a grantee) for the land under the 
water’ Oris it compatible with a true con- 
struction of the patent to say that it leaves 
the United States in the position of a trustee 
as to the land under the water, disregarding 


6° 1 Bl. Com. *69; Broom’s Commentaries on Com- 
mon Law, *8. 





the practice of the government from its origin? 
These and many other questions could be 
treated more at large. But we should wish, 
without entering upon argument, to have just 
effect given to the common law, and that titles 
to land should not depend upon a displace- 
ment of that law by chance expressions 
formerly employed, it may be ‘‘almost with- 
out argument.”’ 

When looking at the result of Hardin v. 
Shedd, supra, in our highest court, and con- 
trasting it with what may be called the lead- 
ingor parent cases of Hardin v. Jordan, 
supra, and Mitchell v. Smale, supra, and ob- 
serving likewise the Kean case, cited below, 
it will be in order to liken the common law to 
a kite, the string to which is controlled by a 
state court, and out of the power of the Su- 
preme Court of the United States; the kite 
hovering or lighting only where and so far 
as the highest court of the state, independ- 
ently of enactment by legislative authority, 
chooses, in the construction of patents from . 
the United States, when the land conveyed 
has a non-navigable lake boundary connection, 
the theory being that such has been said to be 
‘‘the law of the state.’’ 

But when before did our highest federal 
court turn over to a state court the right to 
construe according to its own ideas, and with- 
out any check or hindrance, a patent from the 
United States, to adapt it to a fancied idea 
of what is styled ‘‘state law?’ Ina 
tracing of the common law, for it may re- 
quire some study of cases, in different states 
and countries, must one rest with what has 
been said in one court, recently, or in one 
special state? And especially in construing 
grants from the United States, must our great- 
est court rest without further hesitation or 
consideration, upon what is found to have 
been said of the matter in the state wherein 
the land lies, and that, too, when the state 
court has chosen to lay claim to a part of the 
property, as if an actual, though unnamed, 
grantee in the patent? Or, again, why should 
our highest court be less careful, as to a 
matter peculiarly within its own appellate or 
revisory jurisdiction, to observe a principle 
called stare decisis, a common law rule, than 
the Supreme Court of Illinois was in the case 
partly explained above? 

Indefatigable investigators may search for 
precedents, from the beginning of time, in an 
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effort to find whether the United States ever 
before consented to be parens patriae in a 
similar instance, or was so obliging as to con- 
sent to be a trustee to hold a small remnant of 
a vanishing lake formerly inclosed by tracts 
sold by the United States with the intention 
of going out of the land market in that locality. 
The state court claimed for the state, at least 
for state control, the lake, probably thinking 
that the statute encouraging the propagation 
and cultivation of fish would not be sufficiently 
honored unless the little water in the lake 
under consideration should be devoted to the 
care of the state, as if police regulations were 
not enough. We can only mention witha 
passing remark that Hardin v. Jordan was 
somewhat regarded in a case (namely, said 
Kean case), from Indiana at the same term.?° 

The deference paid in this instance by the 
federal supreme court, which is the highest 
and final arbiter in such matters, to the Su- 
preme Court of Illinois, in the construction 
of patents, to which the common law was ap- 
plicable, is certainly in contrast with the or- 
dinary rule, especially in construing titles 
derived from the United States; for, as was 
well said by Mr. Justice Davis, in the decis- 
ion of an earlier case:‘! ‘*Where private 
rights are to be determined by the application 
of common law rules alone, this court, al- 
though entertaining for state tribunals the 
highest respect, does not feel bound by their 
decisions.’’ 

There is an open field for further narrative, 
and also for chance reflection, not a little it 
may be. But the present writing must end 
with only an additional fragment from history. 
Did some sage say, before this litigation was 
on, ‘‘History repeats itself?’’ If so, he hit 
the nailon the head as to a circumstance 
shown by the foregoing recitals. In a mes- 
sage and address of Gov. Ninian Edwards 
to the general assembly of Illinois, after the 
United States had become inclined about 1829 
to lease the lead mines about Galena, he 
argued at great length that the admission of 
Illinois into the Union ‘‘on an equal footing 
with the original states’’ included its right to 
dispose of all public lands within its limits, 
according to its own will and pleasure.’’*? 
He maintained that congress by admitting the 


70 Kean v. Calumet Canal & I. Co., 190 U. S. 452. 
71 Chicago v. Robbins, 67 U. S. (2 Black) 418. 
72 Life and Times of Ninian Edwards, 118. 





state into the Union released the claim of the 
United States to all lands that lie within it.72 
He further said: ‘‘I honestly believe the 


| state is entitled to all the public lands within 
' its limits.’’74 


But he did not advocate any 
hold attempt to take such lands, and thus 
rob the United States of what it held in trust 
for all the states alike. He recommended 
‘“‘that the general assembly should transmit 
to congress a respectful memorial, represent- 
ing their views of the rights of the state to 
those lands, and asking their surrender on 
equitable terms.’’7 

Henry Clay, in a speech in the United 
States senate in 1832, fitly on the Pub- 
lice Lands, characterized the claim just 
noted, when he said. ‘‘a Jate governor 
of Illinois, unwilling to be outdone, pre- 
sented an elaborate message to the legislature 
of the state, in which he gravely and formally 
asserted the right of that state to all the land 
of the United States comprehended within its 
limits. It must be allowed that the governor 
was a most impartial judge, and the legisla- 
ture a most disinterested tribunal, to decide 
such a question.’’® 

A later governer of the state wrote, with a 
bluntness characteristic of his rugged integ- 
rity, that the claim so made by Gov. Ed- 
wards, was a ‘‘hobby,’’ and matter of ‘‘hum- 
bug;’’ and he questioned whether any one 
had any confidence in it.77 
Tuomas Denr. 


Chicago, Ill. 


73 Ib. 120. 

74 Tb, 123. 

7 Tb. 128. 

76 Life and Speeches of Henry Clay, by Greeley & 
McElrath, Vol. 2, p. 114. 

77 Ford’s History of Illinois, 70, 71. 


LIBEL—LETTERS OF LAYMAN CONCERNING 
PASTOR AS PRIVILEGED COMMUNICATIONS. 


KONKLE v. HAVEN. 


Supreme Court of Michigan, June 8, 19065. 


Where defendants were alleged to have written a 
letter derogatory to plaintiff’s character as a clergy- 
man, which referred the addressees to other persons 
for information, evidence of the contents of letter 
written to such addresses by others than those referred 
to in the alleged libelous letter was inadmissible in an 
..ction for libel. . 

bee. 
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Where an alleged libelous letter was written con- 
cerning plaintiff’s character as a clergyman, defend- 
ants were not responsible for any damages resulting 
from plaintiff’s publication of such letter by reading 
it from the pulpit of his church before the con- 
gregation. 


Where defendant wrote a letter concerning plaintiff 
to the elders of a church, the pastorate of which 
plaintiff was about to assume, charging plaintiff with 
certain specific acts of impropriety, the latter was 
quasi privileged, and defendant was therefore not 
liable for libel, in the absence of proof that the 
charges were false and malicious. 


This is an action of libel, based upon the follow- 
ing publication: 

“From John M. Haven, 
Buren County, Michigan. 
‘‘Bloomingdale, October 18, 1903. ‘To the 

Elders of the Church of Christ, Hillsburg,Ontario, 

Canada—Dear Sisters and Brothers: We see by 

our local paper, the Bloomingdale Leader, that 

(Rev.) I. Konkle is to go to your place to act as 

pastor of your local church. 

*-Now, as a people who wish to see the Master’s 
cause prosper and his work go on we fear you do 
not know the character and reputation of this 
man. We write you this letter of warning and in- 
vite you to investigate if you choose. We know 
and can prove them to be facts, not hearsay, if 
what we and others see with our eyes and hear 
with our ears can be counted as facts. We know 
he is a man who uses tobacco and liquor, is not a 
truthful man and his family is no credit to any 
town or community.” . 

Plaintitf, then the pastor of the Church of Christ 
at Bloomingdale, Mich., had made a contract to 
accept the pastorate of the church at Hillsburg, 
Ontario. One of the church board at Hillsburg, 
whose testimony was taken by deposition, testified 
that upon the receipt of the letter he sent it to 
Mrs. Konkle, and sent a request to Mr. Konkle to 
have the parishioners at Bloomingdale sign a 
petition stating that he was a proper person to 
follow the calling of minister of the gospel, and 
further testified that such paper was received by 
the chureh board from the plaintiff. No further 
action was taken by the church at Hillsburg, and 
plaintiff entered upon his duties as pastor there 
in accordance with his contract. 

The court instructed the jury that the letter 
was a qualifiedly privileged communication, ‘‘and 
if the plaintiff has failed to establish both the 
things of the privilege set forth in this letter, and 
that the defendants wrote them with malice, ill 
will, or hatred, then plaintiff cannot recover.” 
The jury rendered a verdict for the plaintiff. 

GRANT, J. (after stating the facts): 
judgment must be reversed for several errors. 

1. There was no proof that defendant Mrs, 
Haven signed the letter or took any part in its 
publication. Evidence was introduced identify- 
ing the signature of Mr. Haven. The facts that 
defendant Hattie was the wife of her codefendant, 


Bloomingdale, Van 


The 





and was therefore on intimate relations with him; 
that they did not attend church after some difti- 
culty arose in it; thatshe had made statements 
derogatory of the character of the plaintiff and 
his family to a third person—are no evidence that 
she signed the letter. Without such evidence the 
judgment against her cannot stand, and the court 
should have directed a verdict in her favor. 

2. Plaintiff was permitted to give evidence of 
the contents of the letter sent by the church board 
of Hillsburg to the plaintiff, and the letters re- 
ceived from some of his parishioners living in 
Bloomingdale in reply thereto. This testimony 
was hearsay. The defendants were entitled to 
have the letters prodiced to speak for them- 
selves, if they were competent testimony. None 
of these letters appear to have been written by 
parties to whom the letter referred for informa- 
tion as to the truth of the charges made in it. 
The letter of defendants did notauthorize and make 
them responsible for letters written by any per- 
son connected with the church at Bloomingdale, 
to whom the elders of the church at Hillsburg or 
the plaintiff might apply. It mentioned certain 
persons, and offered to mention many others if 
the elders desired. Whether, in a suit for libel, 
the letters written by the parties named in the 
letter to the elders would be competent evidence, 
for the reason that defendants had solicited them, 
we need not consider. The letters were notfrom , 
those to whom the defendants referred for infor- 
mation, and were therefore inadmissible. One 
or more of the letters was introduced in evidence, 
but was finally excluded, but the testimony as to 
their contents was not stricken out. 

3. Testimony of the financial condition of the 
church and the number of members admitted 
under plaintiff's pastorate had no legitimate 
tendency to disprove the truth of the charges or 
to show malice. One of plaintiff's witnesses 
testified that the pastor preceding the plaintiff 
brought in more members than did the plaintff; 
that be held a large revival, but was then (at the 
time of the trial) in the Joliet state prison. 

4. There was no occasion for the publication of 
the letter to the plaintiff's congregation, or for 
his publishing the letter at all. He could have 
obtained, and perhaps did obtain, the certificate 
of good character from some of his parishioners 
without exhibiting the defendant’s letter. He 
chose to read it in the pulpit, and publish it to 
the members of his church and to the people of 
the community. For this publication the defend - 
ants were not responsible, and the court should 
have directed the jury, as requested, that the de- 
fendants were not responsible for any damages 
resulting from that publication. 

5. Unless there is something in the letter itself 
to indicate malice, there is no basis for the judg- 
ment against defendant John M. Haven. There 
is no testimony outside of the letter of any word 
or act indicating malice. What Mrs. Haven 
might have said in the absence of her husband 
does not bind him or show any malice on his 
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part. Neither is the fact that they did not attend 
church service any evidence: of malice. 

It is significant that plaintiff introduced no 
evidence directly bearing upon any one of the 
charges made in the letter. The charges are 
similar to those found in Howard vy. Dickie, 120 
Mich. 238, 79 N. W. Rep. 191, in which the 
plaintiff testified in his own behalf that he had 
not been guilty of the acts charged. It is the 
established rule in this state that, in cases of 
privileged communications, plaintiff must prove 
both the falsity of the charge and malice. Ed- 
wards v. Chandler, 14 Mich. 471, 90 Am. Dec. 249; 
Bacon v. M. C. R. Co.. 66 Mich. 166, 33 N. W. 
Rep. 181; Howard v. Dickie, supra. This court 
said in Bacon v. M. C. R. Co., supra: ‘The 
meaning in law of a privileged communication is 
that it is made on such an occasion as rebuts the 
prima facie inference of malice arising from the 
publication of matter prejudicial to the character 
of the plaintiff, and throws upon him the onus of 
proving malice in fact, but not of proving it by 
extrinsic evidence only. He has stilla right to 
require that the alleged libel itself shall be sub- 
mitted to the jury that they might judge whether 
there is any evidence of malice on the face of it. 
Wright v. Woodgate, 2 Cromp., M. & R. 573, 1 
Gale 329. It was held in Somerville v. Hawkins, 
supra [10 C. B. 583, 20.Law J. C. P. 131), that, a 
communication being shown to be privileged, it 
lies upon the ptaintiff to prove malice in fact; 
that, in order to entitle him to have the question 
of malice left to the jury, he need not show cir- 
cumstances necessarily leading to the conclusion 
that malice existed, or such as are inconsistent 
with its nonexistence, but they must be such as 
raise a probability of malice, and be more consist- 
ent with its existence than its nonexistence; and 
in Cook vy. Wilds, 5 El. & BI. 329, it was held that 
if the occasion creates such privilege, but there 
is evidence of express malice, either from ex- 
trinsic circumstances or from the language of the 
libel itself, the question of express malice should 
be left to the jury.”’ In the well-considered case 
of Shutleff v. Stevens, 51 Vt. 501—the plaintiff 
being a clergyman, and the charges being of a 
similar character to those now under discussion— 
the court, at page 515, 31 Am. Rep. 698, uses this 
language: ‘The general cause of public morality 
which underlies all good government, and which 
every good citizen, be he priest or layman, is 
bound to promote, is affected by the fidelity with 
which ministers of the gospel discharge the high 
trust of their appointment. In order to be suc- 
cessful publie teachers of morality, they must be 
unspotted public exemplars of it. Hence, if it be 
suspected that a wolf in sheep’s clothing bas in- 
vaded their ranks and sits at their council board, 
it is not only for the interest of all the members 
of the association to know the fact, but it is their 
imperative duty to make inquiry and ascertain 
the fact. They owe such duty to the plaintiff as 
a brother member, if he is charged with scandal- 
ous conduct, to the end that his innocence may 











be established. They owe it to themselves, lest 
by indifference they give apparent approval to 
his conduct. Their intimate official relation to 
the plaintiff in the cause of their common work 
leaves them no other alternative, and if, in mak- 
ing such inquiry and in acting upon the subject- 
matter of it, they proceed with honesty of pur- 
pose and act froma sense of duty, the law pro- 
tects them.’’ The presumption in cases of privi- 
leged communications is that the person acts in 
good faith and from proper motives. If there is 
anything in the alleged libelous article or in the 
surrounding circumstances which shows a bad 
or vindictive spirit or a feeling of batred or ill 
will, the question belongs to the jury. If there 
is not, it belongs to the court, as a question of 
law. 

The letter complained of makes four specific 
charges, with no evidence before us to show their 
truth or falsity. The letter invites the parties to 
whom it is addressed to investigate, and gives 
names, coupled with an offer to give more names 
if desired, and courts investigation. Ifthe charges 
were true, or if the defendants honestly believed 
them to be true, though they were in fact untrue, 
and believed them to be incompatible with their 
church principles, and derogatory to the welfare 
of the church and community where the church 
was established, the communication was privi- 
leged. Without other evidence than the letter 
itself to show falsity and malice, the jury was not 
at liberty to find either or both, without which 
the verdict and judgment cannot stand. Upon 
this record. we think the court should have di- 
rected a verdict for the defendants. 

Other questions are raised, but, as they are not 
likely to arise upon a new trial, we refrain from 
determining them. 

Judgment reversed and new trial ordered. 


Nore. — Privileged Communications Arising 
From a Duty Imposed by Membership in Some 
Organization cr Association.—The celebrated case 
against Captain Baillie, to be found in among the 
“State Trials” and Erskine’s speeches, by Mr. High, 
was the one in which the Honorable Thomas Erskine 
made his first appearance and sprang, at a bound, 
into the position of the greatest advocate in England, 
and from a condition of want to one of affluence. 
This speech is thrilling from beginning to end and 
illustrates most fully the situation in libel proceed- 
ings, which the law regards as privileged. This 
should be read by every lawyer and law student. 

A rule having been obtained upon Captain Baillie 
to show cause why an information should not be ex- 
hibited against bim for libel, Mr. Erskine prefaced 
his remarkable delivery with the following: Whois 
he? What is his duty’ What has he written? To 
whom has he written’ And what motive induced 
him to write? He then proceeded to show that Cap- 
tain Baillie was the ‘Lieutenant Governor of the 
royal hospital, a palace built for the reception of 
aged and disabled men who have maintained the 
empire of England on the seas.”? Having shown 
that it was Captain Baillie’s duty, with others, to 
watch over the internal economy of this sacred 
charity and see that the appropriations for the sup- 
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port of these men were not misapplied he showed 
that Captain Baillie had found out that there were 
abuses of the most shameful character in its affairs 
and that landsmen were being placed in the hos- 
pital, contrary to its charter, to the exclusion of 
those “brave and godlike men” for whom it was in- 
tended. Captain Baillie had written only to those 
men whose duty it was to correct such abuses, after 
having made every effort to bring about the needed 
reform without so doing. His motive was to bring 
about the needed reforms and as an officer of the 
hospital it was his duty. It was in the course of 
this trial that the young advocate growing heated 
over Lord Sandwich’s connection with the hospital 
as the first lord of the admiralty, that he was re- 
minded by Lord Mansfield, who was the presiding 
judge, that Lord Sandwich was not before the court. 
He replied: ‘‘I know that he is not formally before 
this court, but for that very reason, I will bring him 
before the court! He has placed these men in front 
of the battle in hopes to escape under their shelter, 
but I will not join battle with them; their vices 
though screwed up to the highest pitch of human 
depravity, are not of dignity enough to vindicate the 
battle with me. I willdrag him to the light who is 
the dark mover behind these scenes of iniquity.”’ 

Having shown that the written communication 
from Captain Baillie had been directed only to the 
governors of the hospital, whose duty it was to cor- 
rect such abuses, it was held to be a privileged com- 
munication and the information was dismissed. The 
motive had nothing of malice in it. 

It is very clear that the opinion in the principal 
case, was based on correct grounds, and that the 
judgment of the lower court was properly reversed. 

The position of a minister in a community is one 
which every one expects he will honor according to 
custom and in a manner which will tend to reflect 
eredit upon it. If a parishioner discovers in a 
minister, such qualities as, be honestly thinks, 
disqualify him for the office, and which would make 
him abad example to the congregation over which 
he might be taking charge, and a letter was hon- 
estly written for what the writer considered a good 
purpose and without malice to warn another com- 
munity of the danger of employing one unfit for the 
charge, to such persons of the congregation as might 
bring the matter before such congregation. In the 
principal case the communication is called quasi- 
privileged. At any rate, under similar circum- 
stances the law allows no compensation by the way 
of damages, even though the matter communicated 
be untrue. This, it must be remembered, means 
that the communication must be in good faith. 

In the case of Etchison v. Pergerson, 88 Ga. 620, 
16 S. E. Rep. 680, ‘“‘Where the alleged slan- 
derous werds imputed to the plaintiff the crime 
of adultery, and the defendant filed pleas aver- 
ring that they were privileged because spoken 
by him in good faith to the members of the family 
and before a church committee, and that said words 
are true, and it appeared from the evidence that the 
truth or falsity of the words were within his personal 
knowledge, and that they related to matters about 
which he could not be mistaken,he is not liable if the 
words were true; but if they were false they were 
not spoken in good faith and he is liable notwith- 
standing the circumstances under which they were 
spoken.”’? Here is a distinction that clearly makes 
the communication, even though made _ before 
persons who are authorized to receive such com- 
munications made in good faith, and on account 





of which no action would lie unprivileged, for 
if it be such as that the truth or falsity of 
which was in the knowledge of the contemnor, 
then it follows that it could not have’ been 
made in good faith if untrue and would necessarily 
be malicious. It will be found that the theory upon 
which all judicial determinations in matters of this 
kind and under similar circumstances, are based, is 
that, if they are not communicated in good faith, the 
circumstances are not a shield from legal. actions. 
Smith v. Youmans, 3 Hill (S. Car.) 85, Dial v. Hol 
ter, 6 Ohio St. 228. And it must also be remem- 
bered that even though a person may have acted from 
malicious motive~, if there was probable cause and 
were made before a lodge tribunal they would not be 
actionable. streety v. Wood, 35 Barb. 105. We 
think these cases may well be termed quasi-privileged 
communications as distinguishing them from com- 
munications to attorneys and others, which are 
wholly privileged. See Ency.18 p. 1028. For other 
cases relating to church and lodge society discipline, 
see the following: Coombs v. Rose, 8 Blackf., Ind. 
155; Kleizer v. Symmes, 40 Ind. 562; Lucas v. Case, 
72 Ky. 297; Nix v. Caldwell, 81 Ky. 298; Piper v. 
Woolman, 43 Neb. 280, 61 N. W. Rep. 568; Yerk v. 
Pease, 68 Mass. (2 Gray) 282; Miller v. Roy, 19 La. 
Ann. 231, and 32 Cent. Dig. Libel and Slander, See. 
114; 18 A. & E. Ency. Law, 123-161. 





JETSAM AND FLOTSAM. 


“FINDING IS KEEPING.”’ 


The ancient proverb ‘finding is keeping’? appears 
to be founded upon an erroneous view of the English 
law, and we can only hope that those who handled the 
coins said to have been recently discovered in Ken- 
sington may not find it necessary to make their ap- 
pearance before a police magistrate. Gold coin buried 
in the ground, and of which the ownership cannot be 
traced, may undoubtedly be claimed by the crown as 
treasure trove, and if any stranger, with full knowledge 
of all the circumstances under which the coin was 
discovered, appropriates it to his own use, he runs 
the risk of being convicted of larceny. The story of 
what occurred at Kensington is certainly a singular 
one. During the demolition of some houses near the 
underground railway station, High street, Kensing- 
ton, an earthenware tcapot is said to have heen dis- 
covered containing a number of what looked like dises 
or tokens. These were thrown on toa rubbish heap 
and were picked up by laborers, one of whom is 
said to have offered seventeen to a publican for a 
quart of ale but to have been unable to conclude any 
agreement. Finally a jeweler to whom one of the 
coins was shown, is said to have pronounced it a 
spade guinea. Spade guineas are in good request and, 
to the best of our belief, command a premium of some 
50 per cent on their normalvalue. We are, there- 
fore, not surprised to hear that the authorities of 
Scotland yard have ordered inquiries to be made as 
to the manner in which the coins were disposed of. 
If discoveries of hidden treasure were more frequent 
than they appear to be, it might be expedient to. give 
public notice at the police stations and elsewhere of 
the law upon the subject and to offer some small re- 
ward tothose who should place the treasure in the 
hands of the proper authorities.—Solicitor’s Law 
Journal. 
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HARD LUCK. 

A young lawyer in atemporary fit of reminiscence 
sends us the following: 

Shortly after hanging out my shingle, if one may so 
call telling the janitor in a big office building to put 
one’s name on the directory, Mrs. Brown, with whom 
I had a slight acquaintance, called. 

I won’t say she was my first caller, but she was 
well to the head of the list and my heart warmed 
when she told me she “‘had a case for me.’’ It seems 
a friend of hers, Mr. Ohl, a German, Who spoke little 
English, had confided to her that he had loaned a Mrs. 
Weiss $275.00 and had been unable to collect. I sug- 
gested that Mr. Ohl call on me, and Mrs. Brown re- 
marked she had called to arrange for that— would I let 
her have one of my cards for Mr. Ohl so he could find 
me? I did so. 

Three months later I happened to meet Mrs. Brown 
who stopped me in the streets and chatted for awhile 
on several subjects. As I had never seen Mr. Ohl, I 
gently steered the conversation his way. ‘Oh, yes,” 
said Mrs. Brown, *‘he collected his money.” ‘*How?” 
I Inquired. ‘Well,’ she said naively, “I gave him 
your card and told him to call on you. He took your 
ecard to Mrs. Weiss, you remember, she owed the 
money? He told her he had retained you and unless 
she paid at once, you would arrest her. Mrs. Weiss 
was much alarmed and almost collapsed, but Mr. 
Ohl waited and when she revived, she gave him 
$200.00 cash and paid him the balance the following 


week. He was very lucky to get his money, was he 
not?” 
“Yes,” I said. “He was very lucky.”—Law Stu- 


dent’s Helper. 


In one of the counties of northern [Iowa there is a 
certain attorney, who is also a justice of the peace. 
Recently there was pending before him a case where- 
in the Illinois Central R. R. Co. was garnishee. The 
said justice of the peace appeared as attorney before 
himself as justice of the peace, and made a motion 
to strike the answer of the garnishee from the files. 
(R. R. Co.) As justice of the peace the said attorney 
sustained the motion made by himself and entered 
up judgment against the railway company. Is not 
this case rather unique? and isn’t it taking the band- 
age from the eyes of the goddess of justice? 





WEEKLY DIGEST. 


Weekly Digest of ALL the Current Opinions of 
ALL the State and Territorial Courts of Last 
Resort, and of all the Federal Courts, 
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1. ADVERSE POSSESSION—Boundaries.—Possession of 
theeast half of a survey held as a distinct tract under 





one deed describing it alone could not be extended by 
construction to the boundaries of the west half of the 
survey held under another deed.—Broom y. Pearson, 
Tex., 85 S. W. Rep. 790. 

2. ALIENS—Adopted Children of Chinese Mercaant.—A 
Chinese merchant domiciled in the United States has the 
right to briag into this country, with his wife, minor 
children legally adopted by him in China, where it is 
shown that the adoption was bona fide, and that the 
children have lived as members of his family and have 
been supported by him for several years.—E£r parte 
Foug Yim, U.S. D. C.,2 D. N. Y., 154 Fed. Rep. 928. 

3. APPEAL AND ERROR—Action for Statutory Penalties. 
—An action to recover penalties purely statatory held 
not maintainable on a bond good only as a common-law 
obligation.—Hillman v. Mayher, Tex., 55S. W. Rep 818. 

4. APPEAL AND ERROR—Allowance of Attorneys’ Fees. 
—On appeal from a judgment allowing attorneys’ fees 
held presumable that they were authorized by proof.— 
Dills v. Auxier, Ky., 85S. W. Rep. 743. 

5. APPEAL AND ERROR—Amount in Controversy.—In a 
suit brought in thecounty court of G county, the amount 
in controversy held insufficient to sustain an appeal to 
the court —y civil appeals under Laws 195, p. 57, ch. 45.— 
Gulf, W. T. & P. Ry. Co. v. MeCampbell, Tex., 85 S. W. 
Rep. 854. 

6. APPEAL AND ERROR—Sufliciency of Evidence. — 
A judgment on atrial by the chancellor will not be re- 
versed for the admission of incompetent evidence, 
where it is fully sustained by competent evidence.— 
Parker v. Catron, Ky., 85S. W. Rep. 740. 

7. APPEAL AND ErRROR—Theory of Case Immaterial 
where Judgment Correct.—Where the judgment of a 
trial court is right, it is immaterial on review on what 
particular theory the result was reached.—Stark v. 
Kirchgraber, Mo ,858. W. Rep. 868. 

8. APPEAL AND ERROR—Transcript of Evidence.— 
Notwithstanding Ky. St. 1903, § 4639, the official stenog- 
rapher’s transcript of the evidence does not become a 
part of the record for the purposes of a bill of excep- 
tions without special order of the court.—Illinois Cent. 
R. Co. v. Howard, Ky., 85 S. W. Rep. 732. 

9. APPEAL AND ERROR—Where Error Inures_ to 
Benefit of Appellant.—Error which inures to the bene- 
fit of appellant is no ground for reversal.—Texas & P. 
Ry. Co. v. Tracy, Tex., 85 S. W. Rep. 833. 

10. BILLS AND NOTES—What Constitutes Bona Fide 
Purchaser.—Pledgees of notes, without notice of any 
fraud in their execution, or failure of consideration, are 
bona fide purchasers.—Watzlavzick v. D & A. Oppen- 
heimer, Tex , 85, 8. W. Rep. 855. 

11. BOUNDARIES—Evidence as to Measurements —In 
an action to recover a strip of land along plaintiff’s lot, 
evidence tending to show the cause of shortage in the 
width of plaintiff’s lot held admissible-—Gunkel v. Sei- 
berth, Ky., 85S. W. Rep. 733. 

12. BriBERY—Actual Tender Unnecessary to Consti- 
tute Crime. —Actual tender of a bribe held unnecessary 
to perfect the offense of attempting to bribe a peace ofli- 
cer.—Lee v. State, Tex.,85 S. W. Rep. 804. 

13. BriIbERY—Evidence as to Defendant’s Financial 
Condition.—In a prosecution for attempting to bribe a 
peace officer, testimony as to defendant’s financial con- 
dition before and after the offense held inadmissibie.— 
Lee v. State, Tex., 85S. W. Rep. 804. 

14. CRIMINAL TRIAL—Harmless Error. — Defendant 
cannot complain of question or answers touching mat- 
ters which are not in disdute and immaterial.—Wool- 
dridge v. State v. State, Fia., 88 So. Rep. 3. 

15. DEDICATION—Repudiation.—Whether acts of city 
officers were a repudiation of the dedication of a street 
held held a question for the jury.—City of Ft. Worth v. 
Cetti, Tex., 85 8. W. Rep. 826. 

16. DESCENT AND DISTRIBUTION—Fraud in Purchase 
of Property.—An advantageous purchase held not to be 
set aside on the ground of fraud merely because made 
from the buyer’s grandmother.—Cornish vy. Johns, Ark. 
858. W. Rep., 764. 
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17. DESCENT AND DISTRIBUTION — Partition. — Where 

the owner of atract of land died leaving a widow and 
two children, the children inherited one-half of the 
land subject to the widow’s life estate in one-third 
thereof.—Broom v. Pearson, Tex., 85S. W. Rep. 790. 

18. DISMISSAL AND NONSUIT— Discretion of Trial 
Court.—Affidavit to reinstate a case after dismissal held 
not to show such an absolute agreement on the part of 
an attorney to represent plaintiff as to excuse plaintiff 
from attending to the prosecution of the case.—Harri- 
son v. Oak Cliff Land Co., Tex., 85 S.W. Rep. 821. 


19 EXECUTORS AND ADMINISTRATORS — Collateral 
Attack on Sale of Land.—The proceedings for the sale 
of adecedent’s land for the payment of debts cannot 
be attacked collaterally by heirs.—Dignowity v. Baum- 
blatt, Tex., 85S. W. Rep. 834. 

20. FORGERY—Variance in Indictment.—A variance 
between the purport and tenor clauses of an indiet 
ment for forgery held to render the indictment bad.— 
Mayers v. State, Tex., 85S. W. Rep. 802. 


21. JUDGMENT—Res Judicata.—A judgment for plaint- 
iffin replevin by a mortgagee, against the mortgagor, 
settling the accounts between the parties pursuant to 
Kirby’s Dig. § 6869, isa bar to a subsequent action on the 
acconnt.—Neal v. Brandon & Baugh, Ark., 85 S. W. 
Rep. 776. 

22. JUDICIAL SALES—Prejudice.—An objection to a 
judicial sale of land as made by a commissioner erron- 
eously appointed in vacation held insufficient to require 
the setting aside of the sale inthe absence of prejudice. 
—Sawyer v. Hentz, Ark., 85 S. W. Rep. 775. 

23. LANDLORD AND TENANT—Destruction of Building. 
—A partial destruction of a leased building held not to 
entitle tbe lessor to terminate the lease, though under 
Ky. St. 1903, § 2997, the lessee may terminate the lease on 
a destruction of the building by fire without his fault.— 
Jonesv. J. W. Fowler Drug Co., Ky , 85S. W. Rep. 721. 

24. LANDLORD AND TENANT—Eviction by Stranger.— 
The provision ofa lease considered, and held that the 
lessor did not warrant the use and possession of the 
leased premises against the acts of a stranger.—Thomas 
v. Brin., Tex., 85S. W. Rep. 842, 

25. LARCENY—What Constitutes.—A taking of light- 
ning rods, openly, and under a claim of right, does not 
constitute a theft.—Brokaw v. State, Tex., 85 S. W. Rep. 
801. 

26. LIFE INSURANCE—Consideration for Settlement of 
Claim.—A settlement of claim for insurance held without 
consideration ; insurer’s contention that the policy was 
void not being in good faith.—Northwestern Nat. Life 
Ins. Co. v. Blasingame, Tex., 85S. W. Rep. 819. 

27. LIFE INSURANCE—Lapse.—Tender .of a lapsed 
policy held not essential for an action for a paid up 
policy in place of it; there having been an unconditional 
refusal.—Barrett v. Mutual Life Ins. Co., Ky.,85S W. 
Rep. 749. 

28. LIFE INSURANCE—Presumption that Foreign Com 
pany Complied With Law.—In the absence of pieading 
and proof to the contrary, a foreign insurance company 
doing business within the state is presumed to have 
complied with the state law as to providing for service 
of process on the insurance commissioner.—Old Wayne 
Mut. Life Ass’n v. McDonough. Ind., 73 N. E, Rep. 703. 


29. LIMITATION OF ACTION—Discovery of Payment by 
Mistake.—Under Ky. St. 1903, §§ 2515. 2519, if an action for 
mistake or fraud is brought after ffve years from the 
date of the mistake or fraud, plaintiff must show that he 
discovered tbe same within five years befere bringing 
the suit, and could not have discovered it sooner.—Ger- 
man Security Bank v. Columbia Finance & Trust Co, 
Ky., 85S. W. Rep. 761. 

30. LIMITATION OF ACTION—Payment by Mistake.— 
Under Ky. St. 1903, §§ 2515, 2519, limitations runs against 
an action fcr mistake from the time the mistake should 
by ordinary diligence have been discovered.—German 
Security Bank v. Columbia Finance & Trust .Co., Ky., 9 
S. W. Rep. 761. 





—_ 

31. MASTER AND SERVANT—Assumed Risk.—The com- 
plaint in an action for the death of an employee consid- 
ered, and held sufficient to show that decedent did not 
assume the risk.—Consolidated Stone Oo. v. Staggs, 
Ind., 78 N. E. Rep. 695. 

32, MASTER AND SERVANT—Contrihutory Negligence. 
—In an action for injuries sustained by a locomotive 
engineer, who ran his train into cars standing on the 
main track, evidence considered, and held sufficient to 
warrant a finding that he was not guilty of contributory 
negligence.—International &G. N. R. Co. v. Vanland- 
ingham, Tex., 85 S. W. Rep. 847. 

48. MORTGAGES—Deed Absolute in Form.—An act, in 
the form of a sale of real estate to secure a debt, will, as 
between the parties, be given the effect intended.—Jn re 
Schmidt, La., 38 So. Rep. 26. 

34. MUNICIPAL CORPORATIONS — Authority to Issue 
Bonds.—Rev. St. 1899, art. 13, ch. 91, which is the same as 
art. 2, ch. 31, Rev. St, 1889, held not repealed by necessary 
mplication in the enactment of Laws 1895, p. 65 (Rev. St. 
1899, art. 5, ch. 91, § 5958), so that section 5968 was not, in 
1900, the only statutory warrant of authority for the issue 
of bonds by cities of the fourth class, to establish water 
and electric light works.- Evans v. McFarland, Mo., 85 
S. W. Rep. 873. 


35. MUNICIPAL CORPORATIONS—Interest on City In- 
debtedness.—Const. art. 10, § 12, concerning the payment 
of interest on city indebtedness incurred, requiring the 
assent of the voters, held self-enforcing.—Evans v. Me- 
Farland, Mo., 85S. W. Rep. 873. 


36. MUNICIPAL CORPORATIONS—Railroad’s Damage to 
Abutting Property.—Evidence held to show that owner 
of property abutting on a street would suffer such pecul 
iar and irreparable damage from the building of a ratl- 
road therein that they were entitled to an injunction to 
prevent it.—Tennessee Brewing Co. v. Union Ry. Co. 
Tenn., 85S. W. Rep. 864. 

37. MUNICIPAL CORPORATIONS—Railroad’s Occupation 
of Streets.—The owner of property abutting on a stree;, 
held entitled to injunction to prevent the laying of rail- 
road tracks in such manner as to inflict special damage 
upon him.—Tennessee Brewing Co. v. Union Ry. Co.» 
Tenn., 85S. W. Rep. 864. 

38. MUNICIPAL CORPORATIONS—Self-Serving Narration 
in Municipal Bonds.—Recital in munieipal bond, con- 
cerning its own validity, held a mere self-serving narra- 
tion, which estops no one. to investigate its validity.— 
Evans v. McFarland, Mo., 85 8. W. Rep. 878. 

39. NEGLIGENCE—Instruction as to Preponderance of 
Evidence. — Instruction on the preponderance of evi- 
dence, as applied to injuries and negligence, held not 
subject to the criticism of misieading thejury into believ. 
ing that the required preponderance related only to ins 
juries, and not to negligence.—City of Indianapolis v. 
Cauley, Ind.,73 N. E. Rep. 691. 

40. NEGLIGENCE—Insufiicient Allegations in Petition.— 
Allegations in a petition for personal injuries as to neg- 
ligence by defendant, held insufficient.— Simons v 
Gregory, Ky., 85S. W. Rep. 751. 

41. NEGLIGENCE—Proximate Cause.—The fact that an 
inanimate thing has contributed with defendant’s negli- 
gence to cause injury does not preclude a recovery 
where such negligence wasjan efficient cause of the in 
jury.—Commonwealth Electric Co. v. Rose, Ill., 73 N. E 
Rep. 780. 

42. OBSCENITY—Corruption of Morals of Youth.—A 
writing held not manifestly designed to corrupt the 
morals of youth.—Edwards v. State, Tex.,85 8S. W. Rep. 
797. 

43. OBSCENITY — Exhibiting Indecent Writing to a 
Female.—Under Pen. Code 1995, art. 365, the exhibition 
of an alleged indecent composition to a female 21 year 
of age is not an offense.—EKdwards v. State, Tex., 8 
S. W. Rep. 797. 

44. PAYMENT—Recovery of Money Paid by Mistake.— 
Money paid by mistake may be recovered back unless the 
payee’s position has been prejudiced by the payment.— 
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German Security Bank v. Columbia Finance & Trust Co., 
Ky., 85 8S. W. Rep. 761. 

4. PerRsory—Sufficiency of Indictment.—An_ indict- 
ment for perjury held to state with sufficient certainty 
the time, place, and parties with reference to which the 
false testimony was alleged to have been given.—Fore- 
man v. State, Tex., 85 §. W. Rep. 809. 

46. PLEADING—Plea of Privilege.—Plea of privilege to 
jurisdiction held not waived by continuances of hearing. 
—Leaby v. Ortiz, Tex., 85 S. W. Rep. 824. 

47. PLEDGES—Laches in Instituting Suit to Set Aside 
Sale.—Where a public sale by a pledgee at which he be- 
came the buyer was void, a delay of three years by the 
pledgor does not bar a suit to set the sale aside.—Perkins 
v. Applegate, Ky., 85S. W. Rep. 7238. 

48. PLEDGES—Rights After Setting Aside Sale.—The 
court on adjudging void a public sale by a pledgee held 
required to fix aday for the payment by the pledgor of 
the debt to secure which the property was pledged and 
for the return by the pledgee of the property.—Perkins 
v. Applegate, Ky., 85S. W. Rep. 723. 

49. PLEDGES—Setting Aside Sale by Pledgee.—In a 
suit to set aside a public sale by a pledgee, at which he 
became the purchaser, evidence held to show that the 
sale was fraudulent as against the pledgor and void.— 
Perkins v. Applegate, Ky., 85S. W. Rep. 723. 

50. PRINCIPAL AND AGENT—Accounting.— An agent, 
who in settlement of notes owned by him and his prin- 
cipal had land conveyed to him, held entitled to credit 
against the principal for the note owned by him, on being 
required to convey the land to the principal.—Hoskins> 
Adm’x. v. Morton, Ky., 85S. W. Rep. 742. 

51. PuBLic LaANDsS—Railroad Through State Land.— 
Under Acts 1882, p. 106, No. 84, where plaintiff bought 
land from the state and before his purchase a railroad 
company had built a road through it without compensat 
ing the owner, the purchaser cannot recover the value of 
the land used.—Friedrichs v. New Orleans Belt & Ter- 
minal Co., La., 38 So. Rep. #2. 

52. REPLEVIN—Estoppel.—Execution of a bond by de. 
fendant in replevin, to retain cattle levied on, held not to 
estop him from denying that the cattle were included in 
plaintiff's mortgage, or from showing that the cattle were 
defendant’s property. — Strahorn-Hutton-Evans Com- 
mission Co., v. Heffner, Ark., 85S. W. Rep. 784. 

58. REVERSIONS — Limitations as Against Married 
Woman.—Limitations do not run against the heirs of a 
married woman until the cessation of her husband’s 
tenancy by the curtesy.—Wilson v. Frost, Mo., 85 S. W. 
Rep. 375. 

54. SALES—Partial Breach.—A seller of goods held not 
entitled to recover the contract price without showing a 
delivery or a refusal to accept.—Southern Car Mfg. & 
Supply Co. v. Scullin-Gallagher Iron & Steel Co., Tex..- 
85 8S. W. Rep. 845. 

55. SaALES—Rescission.—In actions to rescind contract, 
of sale for nonpayment ofthe price, plaintiff must tender 
so much of the price as has been paid, unless there will] 
be nothing due defendant.—Succession of Delaneuville 
v. Duhe, La., 38 So. Rep. 20. 

56. SCHOOLS AND SCHOOL DISTRICTS—Powers of Ad- 
visory Board.—Acts 1899, pp. 154, 156, ch. 105, §§ 6, 9, creat- 
ing the township advisory board, does not give such 
board power to overrule the judgment of the township 
school trustee and the county superintendent as to the 
necessity or advisability of rebuilding a schoolhouse de. 
stroyed by fire.—Advisory Board of Washington Tp. 
Newton County v. State, Ind., 73 N. E. Rep. 700. 

57. STREET RAILRoADS—Motorman Ejecting Boy from 
Running Board.—The motorman ofa street car, whose 
only duty is to operate the machinery, is not within the 
scope of his employment in ejecting a boy who was trying 
to ride on the running board of the car.—Drolshagen v. 
Union Depot R. Co., Mo., 85 8. W. Rep. 344. 

58. SUBROGATION—Homestead and Dower.—The holde4 
of a vendor’s lien on land belonging to an insolvent tes- 
tator, having refused to file his claim against the estate 








and enforced his lien against the land, the testator’s 
widow held entitled to dower and homestead from the 
surplus arising on the sale of the land, and from the 
creditor’s pro rata share of the personal estate.—Whit- 
more vy. Rascoe, Tenn., 85 S. W. Rep. 860. 

59. SuNDAY—Performance of Labor.—Act of a steward 
of a club in selling beer on Sunday held not labor within 
the prohibition of Pen. Code 1895, art. 196.—Benson v_ 
State, Tex.,85S. W. Rep. 800. 

60. TAXATION—Minor’s Right to Redeem on Reaching 
Majority.—A suit by a person after reaching majority to 
redeem land from tax sales occurring during minority 
cannot be defeated because of the failure to make a ten 
der of the amount necessary where the right to redeem 
is denied.—Hodges v. Harkleroad, Ark.. 85 S. W. Rep. 779. 

61. TAXATION—Mistake in Assessment as to Name of 
Owner.—Under Rev. St. 1895, art. 5085, an assessment for 
taxation is not void for a mistake in the owner’s name.— 
Taber v. State, Tex., 85 S. W. Rep. 835. 


62, TAXATION—Notice of Change in Valuation.—The 
validity of an assessment for taxation is not affected by 
the fact that the record of the board of review does not 
show notice to the owner of the contemplated action of 
the board in raising the valuation.—Fell v. West, Ind., 73 
N. E. Rep. 719. 

63. TRIAL — Improper Argument. — Misconduct of 
plaintiffs attorney in referring to defendant as a Jew, 
etc., held not reversible error, the court having sustained 
an objection thereto and fully charged the jury not to 
consider the same.—Day v. Ferguson & Wheeler, Ark., 
85S. W. Rep. 771. 

64. TrRusTs—Wife’s Loan to Husband.—Money turned 
over to a husband by his wife held not to have been re 
tained by him as a trust fund.—Jn re Deaner’s Estate, 
Iowa, 102 N. W. Rep. 825. 

65. VENDOR AND PURCHASER—Breach of Contract to 
Convey Land.—In an action by a vendee to recover dam- 
ages for breach of a contract to convey land, he must 
either have been evicted or rescind his contract for fail - 
ure of vendor to perform.—Nolde v. Gray, Neb., 102 N.W. 
Rep. 759. 

66. VENDOR AND PURCHASER—Tax Liens.—One who 
sells property after taxes are levied and before they be- 
come a lien is, as between vendor and vendee, liable for 
the taxes.—Appeal of Bailies; Bailies v. City Council of 
Des Moines, lowa, 102 N. W. Rep. 813. 


67. WILLs—Burden of Proving Undue Influence.—A 
party protesting the probate of a will on the ground of 
undue influence has the burden of proving undue influ- 
ence, where the persons charged with exerting it did 
not stand in a confidential relation to the testator.—in 
re Birdseye, Conn., 60 Atl. Rep. 111. 


68. WILLS.—Intent of Testator.—Intent of testator to 
dispose of his whole estate by will held to prevent ap- 
plication of rule that devisees of land without words of 
limitation or description pass only a life estate.-—McCaf 
frey v. Manogue, U.S. S. C., 25 Sup. Ct. Rep. 319. 


69. WITNESSES—Credibility.—Where plaintiff testified 
that defendant owed him for services rendered prior to 
his adjudication asa bankrupt, on cross-examination, 
the schedules filed in bankruptcy proceedings, to test 
his credibility as a witness, were admissible.—Rand v. 
Sage, Minn., 102 N. W. Rep. 864. 


70. WITNESSES—Impeachment. —-The state is not 
precluded, in a criminal prosecution, through having 
had a witness before the grand jury, from impeaching 
him when used by the defendant as his witness, by 
showing contradictory statements before the grand 
jury.—State v. Brown, Iowa., 102 N. W. Rep. 799. 

71. WORK AND LaBOR—Agent’s Contract in Excess of 
Authority—Where agents attempt to bind their princi- 
pal fora price in excess of their authority, the person 
contracted with may nevertheless hold the principal for 
a price within the authority of the agent to contract for. 
—Galvano Type Engraving Co. v. Jackson, Conn., 60 
Atl. Rep. 127. 
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